
1

IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC), TINSUKIA

District :  Tinsukia

Present :  Md. A. Hakim,  M.A, L.L.B, 

      Addl. Sessions Judge-2,

           (FTC), Tinsukia.

                        Criminal Appeal No. 17 (3) of 2015

    (Arising  out  of N.I case  no. 19 of 2012)

 SRI NITUL  GOHAIN,

                              S/o. Sri Binod  Gohain,

                                R/o. - Mudoi  Gaon,

            P.O. Panitola, P.S  Chabua,

            District -  Dibrugarh, Assam ....................Appellant

 
      -Versus-

            SRI AJOY DAS

   S/o. Late  Shyamalal  Das,

                               R/o. No. 1,  Balupar  Gaon,

              P.O  Borguri,

    P.S &  District Tinsukia,  Assam.

                                                       .......................................Respondent

Appearance :-

                      Sri  A. Saikia, Advocate for the Appellant.

            Sri N. Prasad, Advocate for the Respondent.

      

         Date of argument      :  15.03.18

         Date of Judgment      :  29.03.2018.
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                 J         U       D         G        M         E        N        T 

1.         This  appeal   u/s 374  of  the  Code of Criminal Procedure,

1973,  by  the  Appellant in connection with N.I case  no. 19 of 2012

U/s. 138 of  Negotiable  Instruments  Act,  1881 against the Judgment

and Order dtd.  22.06.2015 passed by Ld. Additional  Chief  Judicial

Magistrate,  Tinsukia  whereby the accused/appellant  was  sentenced

with   S.I  for   three  (3)  months   alongwith   compensation  of   Rs.

4,00,000/-(Rupees  Four Lakhs) only.

2.           The facts leading to file the appeal may shortly be stated that

the complainant/Respondent (From now the respondent shall be called

as complainant) PW.1, Sri  Ajoy Das  is a business man  running his

business at 1 No. Balupara, P.O Borguri, P.S & District – Tinsukia, Assam

in the name and style of  M/s. Ajoy Poultry and  dealing  with  sales and

supply of poultry feed. That  the  accused is  dealing  with  the business

of   sales  and  supply  of   poultry  feed and  in   the  course  of  his

business,  the accused  developed  business relation  with him and

started   buying  goods   from   him   and   initially  on   cash  and

subsequently both  on cash  and  credit  basis.  He  in  good faith used

to supply goods to  the accused  on  credit.  That in  the course of

business,  a  total  sum of Rs. 2,30,000/- had become  due payable by

the  accused and  the accused  in  discharge of  his liability had issued

him  3(three) nos. of account  payee cheques being No. 342312 dated

06/12/2011 for  Rs. 10,000/-,  cheque No. 342313 dated 31/03/2012 for

Rs.  2,00,000/-  and  cheque  No.  342314  dated  31/03/2012  for  Rs.

20,000/- drawn on  State Bank  of India,  Chabua Branch,  Chabua and

assured to  honour  the same on  presentation.  He  presented the

cheque No. 342312 dated 06/12/2011 on 07/12/2011, but  the  said

cheque  was  returned with an endorsement 'in-sufficient fund'.  He

informed  the said fact to the accused  then  asked  him  to  keep  the

same  with him, and assured him  that  he  will  pay  the  amount in

cash,  but he  failed to make the  payment  against  the  said  cheque

amount. On 31/03/2012 in discharge of liability,  the  accused  once
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again   issued   two   Nos.   of   cheque  being   No.  342313  dated

31/03/2012  for  Rs.  2,00,000/-  and  cheque   no.  342314  dated

31/03/2012 for  Rs. 20,000/- drawn  on  State  Bank  of  India,  Chabua

Branch,   Chabua and  asked  him  to   present  the  aforesaid  two

cheques  alongwith  Cheque  no.  342312  dated  06/12/2011  for

encashment. On 03/04/2012 he  presented  the  said cheque in  his

account, but  all  the  three  cheques  were  returned dishonoured  with

an  endorsement of  'in-sufficient  fund'. He  presented the  cheques to

his  banker  Assam  Gramin  Vikash  Bank,  Tinsukia  Branch, Tinsukia.

After  receipt of  the 'Return Memo' he  on  26/04/2012  though his

advocate Sri  Gautam  Chakraborty issued  a  notice  U/s. 138 of  the

Negotiable Instrument  Act,  1881 to  the  accused through registered

post with  A/D intimating  the  dishonour of  aforesaid 3(three) cheques

and  further demanded  the  accused  to  pay  the  amount  of  said

cheques  within  the  stipulated  time of  15(fifteen) days  from  the

date of  receipt of  the  notice. (Ext. 1 is  the  cheque no. 342312 dated

06/12/2011 for  Rs. 10,000/-, Ext. 2 is  the  cheque no. 342313 dated

31/03/2012 for Rs. 2,00,000/-,  Ext. 3 is  the  cheque no. 342314 dated

31/03/2012 for Rs. 20,000/-. Ext. 4  is  the return  memo issued  by

SBI,  Tinsukia Branch against cheque no. 342312 of  Rs. 10,000/- dated

07/12/11. Ext. 5  is  the return  memo issued  by  SBI,  Tinsukia Branch

against cheque no. 342312 of Rs. 10,000/-  dated  03/04/12, Ext. 6 is

the return  memo issued  by  SBI,  Tinsukia Branch against cheque no.

342312 of  Rs.  2,00,000/-  dated  03/04/2012.  Ext.  7  is   the   return

memo issued  by  SBI,  Tinsukia Branch against cheque no. 342314  of

Rs. 20,000/- dated 03/04/2012,  Ext. 8 is  the   legal  demand  notice

dated   26/04/2012  sent   to   the   accused  for   payment   of   Rs.

2,30,000/-.  Ext.  8(1)  and   Ext.  8(2)  are   the   signatures   of   his

advocate,  Sri  Gautam  Chakraborty, Ext. 9 is  the  postal  receipt  of

the  legal  demand  notice.

3.            That,  though   the   notice   U/s.  138   N.I  Act,  was  sent  to

the accused  through  registered post  with  A/D  card,  but  the  postal

department  did  not  return  back  the  acknowledgement  due  card

and  therefore,   his   advocate   vide   his  letter  dated   15/05/2012
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enquired  the  matter  with  the  postal  department,  but  no  reply

was  received  from  their  end and  therefore  his  Advocate  again on

04/06/2012 given  another  letter  to  the  postal  department  seeking

updated  information  regarding  deliver of  notice  to  the  accused

person.  The   postal   authority   vide   its   letter   dated   01/06/12

intimated  that  the  enquiry  was  initiated,  vide  its  letter  dated

18/06/2012  reported  that  the  said  notice  was  duly  served  upon

the  accused  person  on  28/04/2012.  The notice  was  sent  to

correct  address  of  the  accused. Later  on  the  accused  arrested  by

police   on  the  address  given  in   the  notice.  Ext.  10 is   letter

addressed   to   the   Head   Post   Master   for   non   delivery   of

Acknowledgement  due  card, Ext.11  is  the  letter  addressed  to  the

Customer Care, Tinsukia  Head  Post  Office,  Tinsukia,  Assam  for

making  enquiry into  the  acknowledgement  due  card. Ext. 12 is  the

letter  sent  by  Customer  Care,  Tinsukia  Head  Post  Office,  Tinsukia

regarding  their reply. Ext. 13 is  the  letter  sent  by  Customer  Care,

Tinsukia Head  Post  Office, Tinsukia regarding  delivery  of   notice

dated  26/04/2012  upon  the   accused).  That  he   was   maintaining

ledger  book  through  his employee Sri  Debabrata  Paul  regarding

supply  of  goods  to  the  accused. He  has  also issued  challans

against  the  supply  of  goods  to the  accused. The  ledge  books  and

challans  were prepared during business transaction  with  the  accused

by his  employee in  his  hand  writing. (Ext. 14  is the  ledger  book

containing  six  nos. of  pages,  Ext. 15 to  Ext. 70 are  the  fifty  seven

nos.  of   challan  regarding  the  supply  of  poultry  goods). That  as

the  accused  has  failed to  make  payment  of  cheques  amount  as

such  the  accused  has committed  the  offence  under  Section 138 of

Negotiable Instrument  Act,   1881 (as  amended  up to  date) and

liable to  be  punished  as  per  law. 

4.        The  accused  entered  into  appearance and contested the

case.  After  having completed the trial,  the learned court  below has

convicted the accused, as described above. 
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5.        Being   highly    aggrieved    and   dissatisfied  with  the

impugned Judgment  & order, the appellant  namely,  Sri Nitul  Gohain,

among  other   things  has  drawn  the  attention  to  set   aside  the

impugned Judgment and order  22.06.2015  on the following  among

other grounds  (i) For that the  trial   court  failed  to  marshal   the

evidence on  record  in  its  true  prospective  and  also  failed  to

appreciate the  facts  of  the  case and  erred both  in  fact & law; (ii)

For that the  Learned court below  failed  to  take  into consideration

that the complainant/respondent  failed  to  prove the  fact  that  the

cheques  were  issued  against  enforceable liability.  (iii) For that the

learned  court below failed  to  adhere  with the  principles  laid down

by  Hon'ble Supreme  Court and  different High  Court relating to  N.I

Act.  (iv) For  that  the  learned  court   below did   not   discuss the

evidence  in  true  prospective. (v) For that the  learned  court below

failed  to  take  into  consideration  that  the  respondent  has failed  to

prove  the  ingredients  of Section  138 of  N.I  Act  viz. did not produce

cash  memos,  failed  to  adduce evidence  of  postal department,

bank  officials  etc.  (vi) For that in any  view of  the matter,   the

Respondent  failed  to  establish  his  case,  as  such, the  judgment

and  order  is  liable  to  be  set  aside.  (vii)For that the   Appellant

craves  leave  of  the  Hon'ble  court  to  place  some other  grounds

for  setting  aside  the  impugned order and  judgment at  the  time  of

hearing  of  the  appeal. 

6.            The  complainant / Respondent has contested  the appeal.

7.           I have carefully perused the Memo of Appeal, the case record

of the  learned court below, impugned judgment and order, evidence

on  record,  both  oral  and  documentary.  I  have  also  heard  the

arguments advanced by the learned counsel for both the side. 

8.          Point for Determination:

(1)Whether the judgment and order dtd.  22.06.2015 

passed by the learned Additional CJM Tinsukia in N.I case
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no. 19 of 2012 U/s. 138 of  Negotiable Instruments Act,

1881 is sustainable both on point of law as well as facts ?

9.          I have   heard  the   arguments  advanced  by   the learned

counsels of both the parties.

Discussion, Decision & Reasons thereof

10.         Before   appreciating    the   rival   contention   of   the  Ld.

Counsels  for   the  respective   parties  I  have   gone   through   the

evidence of  the  PW’s. 

11.       As the deposition of the  PW.1, Sri  Ajoy Das  has  already

discussed above in detail I am not discussing the examination in chief

here for brevity.

12.          In  cross  examination,  PW.1 has stated  that   Ext. 1, Ext. 2

and Ext. 3,  all the  three  cheques  issued  to  him  by  the  accused

himself and nobody  else. All the  three  cheques i.e, Ext. 1.  Ext. 2 and

Ext. 3 were  issued  to  him  by  the  accused  at  his  house. All the

three cheques  were  written  and  signed  by  the  accused himself.

None  of the  cheques  issued  to  him  were  found  blank  at  the  time

of  issuing  him. He  cannot  say  whether  he  can  identify  hand

writings  of  the  accused  person  or  not. The cheque bearing  amount,

figure,  amount  in  words  and date  and  time  of  the  complainant are

the  own  hand  writing of   the  accused  himself.  He  does  not

remember the  number  of  the  cheques and  dates  when  issued  to

him. On  proper  look  it  appears  that  hand  writing  on  Ext. 2  and

Ext. 3 are  similar. Hand writings of  Ext. 1 are  not  found  similar in

comparison  to  Ext. 2 and  Ext. 3. He  admits  that  the  hand  writings

of  Ext.1, Ext. 2,  Ext. 3 are not  the hand  wring  of  one  and  same

person. He  cannot  say  who  wrote  the  Ext. 1,  Ext. 2  and  Ext. 3. He

cannot  say  whether  the  hand  writing of  Ext. 1  belongs  to  the

accused  person and  hand  writing  of  Ext. 2  and  Ext. 3  belongs  to

him  or  not.  Debabrata Paul  is   staff. At  the  time  of  issuing  the
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cheques  he  was  in  his  home  and  staff Debabrata Paul  received

the  cheques  in  his  name. It  may  be  that  the  accused  person

issued  blank  cheques  to  his  employee  in  his  office. It may  be  that

the  cheques,  Ext. 2  and  Ext. 3  are  issued  in  blank  which  may  be

later  filled  in  up by  Debabrata Paul   but  the  same  is  not  in  his

knowledge.

13.         He  denies  the  suggestion  that Ext. 2 was not issued by the

vehicle driver of the accused person, Sri Bubu Dihingia.  He  denies the

suggestion  that accused  person  did  not  issue Ext. 2  which bears  an

amount  of  Rs. 2 lacs.  He  denies  the  suggestion  that in true  sense,

the  accused  person  issued  Ext. 2  which  bears an amount  of  Rs.

20,000/-.  He   cannot   say   whether   the   accused  person   issued

cheques  in  his  office  in  blank  except  signing himself.  He  denies

the  suggestion  that the  accused  person issued Ext. 2 in  his  name

on  being  signed  by  him with  the  amount  in figure which amounting

to  Rs. 20,000/- but  the  amounts  in  words, name and  date  were

kept  blank. Ext. 2 is  signed  by  the  accused and  the  amount  of

rupees  in  figure  bears  eight  numbers  out  of which  the  6 th  number

of  the  figure is  not in  the  hand  writing of the  accused,  but  rest

are  in  the  hand  writing  of  the  accused person. All  the  three

cheques  i.e, Ext. 1,  Ext. 2  & Ext. 3  are  written  and  signed  by  the

accused  in   front  of   him. The  accused  person  and he  keeps

business transaction  for  three years.  He  denies  the  suggestion  that

the  accused  person  in  good  faith  did  not  issue  him  Ext. 2 of  Rs.

20,000/-  with  date,  name  and  amount  in  words kept  blank. But

actually  cheque  bearing Rs. 2 lacs  was  not  issued  in  his  favour.

He  denies  the  suggestion  that he  has  not  forged  Ext. 2  and

committed  forgery  for  wrongful  gain. He  denies  the  suggestion

that  he  does  not  know Ext. 2 of  Rs. 2 lacs was  not  issued  in  his

name.  He  denies  the  suggestion  that Ext. 2 of  Rs. 20,000/-  was

not  issued  in  the  name  of  the  complainant and  the  amount  in

figure  was  written  by  the  accused  but the  date, name  of  the

complainant and  amount  in  words  are  not written   by  the  accused.

He  denies  the  suggestion  that the  accused  is  not  liable  to  pay  to
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him  only  Rs. 50/-  but  a  total  sum  of  Rs. 2,30,000/-  is  become

due  payable  by  the  accused  to  him.  He  denies  the  suggestion

that he  did  not  mention  in  the  front  page  of  Ext.,14  that  it  is  a

Ledger  book.  The  page  numbers  of  Ext. 14  containing  6  numbers

of  pages  which  have  been  exhibited. Similarly,  date,  debit,  credit,

balance  are  also  not exhibited. The  business transaction  between

him  and the  accused person  commenced  in  the  year  2009 and

ends  on  31/03/12. He  also  used to  maintain Ledger  Book  in  the

name   of   the   accused   person   since   the   commencement  of

business  with the  accused. But no  such  Ledger book  has  been  filed

before  the  Hon'ble  Court. The  entire  Ledger  book,  i.e, Ext. 14

maintained  against  the  accused  has  not  been  filed  and  exhibited

but  some  of  the  pages  of  Ledger  book  have  been  filed  and

exhibited.

14.        Debabrata  Paul  prepare  and  maintain  the  Ledger  book.

There  are over  writings  which  he  has  noticed  in  the  Ledger book.

In  Ext. 14 the  front  page  and  other  pages  from  1  to  4 he  has

signed  in it,  but  it  does  not  bear  the particular  date. Similarly, in

Ext. 14,  page no. 5  and  6,  it  does  not  bear  his signature  and

date. There  is  mention  in  Ledger book  about  the amounts  in  words

and  in  the  same, total  amount  has  not been highlighted. Due  to

mistake he  forgot  to  put  his  signature in some  of  the  pages  of

the  Ledger  book.  In  all  the  exhibited challans,  particulars  or  rate

are  not  mentioned.  He  has  filed the  Ledger  book  and  the  challan

as  he  has  received  the balance  amount from  the  accused  person

and  not  for  other reasons,  about  cannot  say.  Debabrata Paul  is

working  in  his office  since  eight  years. His  monthly  salary  is  Rs.

5,000/-   and his   educational   qualification   is   Higher   Secondary.

Alongwith Debabrata  Paul  there  are  other  employees  in  his  office

and they  are  Raja  Kar,  Tanka  Kharia, Baburam Mura, Sen  Kharia.

Debabrata  Paul  is   the   Manager   of   his  Firm.   His   educational

qualification  is  under  matric. As  he  cannot  read  properly,  so he

cannot  say  what  is  written in  the  affidavit  filed  by  him. He denies
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the  suggestion  that the  statement  made  in  this  affidavit are  not

false.

15.         PW.2,  Sri  Debabrata Paul has  deposed  in  his  evidence  in

affidavit  that  he   is   one   of   the   witnesses   of   the   business

transaction between  the  complainant and  the  accused.   He states

that  the  complainant is  a  business man  running  his business  at 1

No. Balupara, P.O Borguri, P.S & District – Tinsukia, Assam in the name

and style of M/s. Ajoy Poultry and  dealing  with sales and supply of

poultry feed. He  has  been  employed by  the complainant in  his

business  for  last  eight  years and  his  duty  is to  maintain  the

ledger,  issue  challans  to  the  customers  and maintain  account  of

the  business. That  the  accused is  dealing with  the business of  sales

and  supply of  poultry feed and  in  the course of his  business,  the

accused  developed  business relation  with him and  started  buying

goods  from  him  and  initially on  cash and subsequently both  on

cash  and  credit  basis.  His  employer  in  good faith used to supply

goods to  the accused  on  credit. That in  the course of business,  a

total  sum of Rs. 2,30,000/- had become  due payable by the  accused

and  the accused  in  discharge of  his liability had issued  him  3(three)

nos. of account  payee cheques being No. 342312 dated 06/12/2011

for   Rs.  10,000/-,   cheque  No.  342313  dated  31/03/2012  for  Rs.

2,00,000/- and cheque No. 342314 dated 31/03/2012 for Rs. 20,000/-

drawn on  State Bank  of India,  Chabua Branch,  Chabua and  assured

to  honour  the same on  presentation. His employer  presented the

cheques in  his  account,   but  the  said  cheques  were returned

dishonoured with an endorsement 'in-sufficient fund'.  That  he  was

maintaining  ledger  book  of  his  employer(complainant)  regarding

supply  of  goods  to  the  accused. He  has also  issued  challans

against  the  supply  of  goods  to  the  accused. The  ledger  books

and  challans  were  prepared  by  him  during  business transaction

with  the  accused  in  his  own  hand  writing. (Ext. 14  is  the  ledger

book  containing  five  nos. of  pages  and  Ext. 15 to  Ext. 70  is  the

fifty  seven  nos.  of  Challan  regarding  the  supply  of  poultry goods).



10

16.         In  his  cross  examination,  PW.2  has stated  that  he is  H.S

Pass. Ajoy  Das and  Nitual  Gohain  has  business  transaction  since

2008 and  it  ended in  2012. He forgets  the  date  on  which accused

gave the  cheque to  complainant. He  also  cannot  say the number  of

the  cheque.  He  cannot  say  the  number  and date of the  cheque of

Rs. 2 lakh. He  stays in  the  office  of  Ajoy Das from 8 A.M  to  6/6:30

P.M. The  cheques  were  given  by accused to  complainant in  his

presence.  Complainant  was present at  that time. The  cheques  were

received  by   him.   He  handed   over   the  cheque  to  Ajoy   Das

immediately as  he  was present  there. He had seen  the  accused

filling  up  the  cheque. Accused  gave  the cheque  on  3  different

dates. On  each  of  the 3  dates complainant  was  present at  the

time  of  issuance  of  the  cheques  by  the  accused. In  Ext. 3 and  2

the  wordings  of  the  amount and  pay  to..  are his. The  wordings of

the  amount  and  pay  to .. of  Ext. 1 are  not  his. He  denies  the

suggestion  that  the  cheques  were  not  filled up  by  the  accused  in

his presence.  He  denies  the  suggestion  that accused  did  not issue

any  cheque of  Rs. 2 lakh  in  favour  of  complainant. They  have

maintained  ledger  book  of  Nitul  Gohain. In  Ext.  14  it  is  not

written  that  it  is  a  ledger  book. The  ledger  book  contains  6

pages. They  have  not  submitted  any  ledger  book  of  the  initial

stage  of  business  transaction  between  complainant  and  accused

as  there  was  no  balance  of  the  accused at  that  time.  He  has

prepared the  ledger  book. He  has not  seen  any  overwriting in  the

ledger  book.  He  has  not  seen  the  signature of  Ajoy  Das  in  page

no. 5 and  6 of  the  ledger  book. The price  rate has  not  been

mentioned  in  the  challan. They  have  submitted  the ledger  book

and  challan  for  recovery  of  the  due amount.    He  denies  the

suggestion  that he  has  submitted  a  false  affidavit  before the

Court. He  denies  the  suggestion  that  in  connivance  with  the

complainant  they  have  filed  a  false  case  against   the  accused.

17.         With  regard  to  the  point  for determination Ld. Counsel for

the appellant has pointed  out  that  the  learned  court below failed  to

take  into  consideration  that  the  respondent  has failed  to  prove
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the  ingredients  of Section  138 of  N.I  Act  viz. did not produce  cash

memos,  failed  to  adduce evidence  of  postal department,  bank

officials  etc. It is also pointed out that the  Learned court below  failed

to  take  into consideration that the complainant/respondent  failed  to

prove the  fact  that  the cheques  were  issued  against  enforceable

liability. 

18.      In  reply  Ld.  Counsel  for  the  Respondent  has  vehemently

objected to the point raise by the appellant. It is submitted that the Ld.

Court below has discussed in detail about the evidence of the case and

upon getting the ingredients  of  the S.  138 N.I.  Act  the appellant  is

convicted. The Respondent/complainant has succeeded to prove that

the cheques were issued against the enforceable liability and by cross

examining the PW’s the appellant could not disprove the facts. Hence

Ld.  Counsel  for  the  Respondent/Complainant  prays  to  dismiss  the

appeal.

19.      Upon hearing both sides I  have gone through the material

evidence on record and found that the Respondent / complainant has

deposed that he is a business man  running his  business at  1 No.

Balupara, P.O Borguri, P.S & District – Tinsukia, Assam in the name and

style  of   M/s.  Ajoy Poultry  and  dealing  with   sales and supply  of

poultry feed. That  the  accused is  dealing  with  the business of  sales

and  supply of  poultry feed and  in  the  course of his  business,  the

accused  developed  business relation  with him and  started  buying

goods  from  him  and  initially on  cash and subsequently both  on

cash  and  credit  basis.  He  in  good faith used to supply goods to  the

accused  on  credit. That in  the course of business,  a  total  sum of Rs.

2,30,000/- had become  due payable by the  accused and  the accused

in  discharge of  his liability had issued  him  3(three) nos. of account

payee cheques being No. 342312 dated 06/12/2011 for  Rs. 10,000/-,

cheque No. 342313 dated 31/03/2012 for Rs. 2,00,000/- and cheque

No. 342314 dated 31/03/2012 for Rs. 20,000/- drawn on  State Bank  of

India,  Chabua Branch,  Chabua and  assured to  honour  the same on

presentation. He  presented the  cheque No. 342312 dated 06/12/2011

on  07/12/2011,  but   the   said   cheque   was   returned  with  an
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endorsement 'in-sufficient fund'.   He  informed  the said fact to the

accused  then  asked  him  to  keep  the  same  with him, and assured

him  that  he  will  pay  the  amount in  cash,  but he  failed to make

the  payment  against  the  said  cheque  amount. On 31/03/2012 in

discharge of liability,  the  accused  once  again  issued  two  Nos.  of

cheque being  No. 342313 dated  31/03/2012 for Rs. 2,00,000/- and

cheque  no.  342314 dated 31/03/2012 for   Rs.  20,000/-  drawn  on

State  Bank  of  India,  Chabua  Branch,  Chabua and  asked  him  to

present  the   aforesaid  two  cheques  alongwith  Cheque no.  342312

dated 06/12/2011 for encashment. On 03/04/2012 he  presented  the

said  cheque in   his   account,  but   all   the   three  cheques   were

returned dishonoured  with  an  endorsement of  'in-sufficient  fund'. He

presented the  cheques to  his  banker  Assam  Gramin  Vikash  Bank,

Tinsukia  Branch, Tinsukia.  After  receipt of  the 'Return Memo' he  on

26/04/2012  though his  advocate Sri  Gautam  Chakraborty issued  a

notice  U/s.  138 of  the  Negotiable Instrument  Act,   1881 to  the

accused through registered post with  A/D intimating  the  dishonour of

aforesaid 3(three) cheques and  further demanded  the  accused  to

pay  the  amount  of  said  cheques  within  the  stipulated  time of

15(fifteen) days  from  the date of  receipt of  the  notice.          

20.      In defence the appellant has claimed that he never issued

cheque No. 342313 dated 31/03/2012 for Rs. 2,00,000/- i.e. Ext. 2. The

said  cheque  was  forged  and  the  Rs.  20,000/-  is  converted  to  Rs.

2,00,000/-  by adding one zero more to Rs.  20,000/-.   In  this regard

although the appellant has alleged about the Quantum of the money of

the  cheque is  doubtful  yet  he  could  not  deny the  signature  or  the

words  written  over  the  cheque.  Although he  has  taken  the  plea  of

forged cheque but he could not prove it by adducing any evidence. In

view of this fact the claim of the appellant is rejected.

21.        In the N.I Act   Sections 118 (a) and 139 is enumerated as

follows:- 

"118 Presumptions as to negotiable instruments. —Until the contrary is

proved, the following presumptions shall be made:—
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(a) of consideration —that every negotiable instrument was made or

drawn for consideration, and that every such instrument, when it has

been  accepted,  indorsed,  negotiated  or  transferred,  was  accepted,

indorsed, negotiated or transferred for consideration;

(b) as to date —that every negotiable instrument bearing a date was

made or drawn on such date;

(c) as to time of acceptance —that every accepted bill of exchange was

accepted  within  a  reasonable  time  after  its  date  and  before  its

maturity;

(d) as  to  time  of  transfer  —that  every  transfer  of  a  negotiable

instrument was made before its maturity;

(e) as to order of endorsements —that the endorsements appearing

upon a negotiable instrument were made in the order in which they

appear thereon;

(f) as  to  stamps  —that  a  lost  promissory  note,  bill  of  exchange or

cheque was duly stamped;

(g) that  holder  is  a  holder  in  due  course  —that  the  holder  of  a

negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from its lawful

owner, or from any person in lawful custody thereof, by means of an

offence or fraud,  or  has been obtained from the maker or acceptor

thereof by means of an offence or fraud, or for unlawful consideration,

the burden of proving that the holder is a holder in due course lies

upon him.

"139. Presumption in favour of holder - It shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque of

the nature referred to in Section 138 for the discharge, in whole or in

part, of any debt or other liability." 

Presumptions  both  under  Section  118  (a)  and  139  of  the  Act  are

rebuttable in nature”.

22.           It  is  observed  by  the  Hon’ble  Supreme Court in the 2002

SCC (CRI) 14 K.N.Beena v. Muniyappan and others that, “ Under

section 118 unless the contrary was proved it is to be presumed that

the  Negotiable  Instrument  (including  a  cheque)  had  been  made  or

https://indiankanoon.org/doc/248289/
https://indiankanoon.org/doc/1585746/
https://indiankanoon.org/doc/291683/
https://indiankanoon.org/doc/1494905/
https://indiankanoon.org/doc/40583/
https://indiankanoon.org/doc/623665/
https://indiankanoon.org/doc/1177058/
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drawn for consideration. Under section 139 the court has to presume

unless contrary was proved that the holder of the cheque received the

cheque for discharge, in whole or in part of a debt or liability. Thus in

complaints under section 138 the court has to presume that he cheque

had been issued for a debt or liability. This presumption is rebuttable.

However the burden of proving that a cheque had not been issued for a

debt or liability is on the accused. This court in the case of Hiten P.

Dalal v. Bratindranath Banerjee reported in (2001) 6 SCC 16 has also

taken an identical view”. 

23.           In view of the above discussion and the material evidence on

record it  is found that the dishonoured  3 (three) nos. of account

payee  cheques  being  No.  342312 dated 06/12/2011  for   Rs.

10,000/-,   cheque  No.  342313  dated  31/03/2012  for  Rs.

2,00,000/-  and cheque No.  342314 dated 31/03/2012 for  Rs.

20,000/- drawn on  State Bank  of India,  Chabua Branch, were

issued by the accused to discharge his debt and liability. The accused

could not rebut the claim of the complainant nor could shift the burden

to the complainant. Hence I am of the considered view that the Ld.

Court  below  has  rightly  decided  about  the  presumption  about  the

cheques.

24.          So far the evidence for postal acknowledgement is concerned

I  would  like  to  cite  the  case  of  2009  (1)  SCC  (Cri)  661  Indo

Automobiles v. Jai Durga Enterprises and others wherein Hon’ble

Supreme court has held that “it is settled that once notice has been

sent  by  registered  post  with  acknowledgement  due  to  a  correct

address,  it  must  be  presumed  that  the  service  has  been  made

effective”. 

25.         Here in the instant case the PW 1 has deposed that,  “though

the  notice  U/s. 138  N.I  Act,  was  sent  to  the accused  through

registered post  with  A/D  card,  but  the  postal department  did  not

return  back  the  acknowledgement  due  card and  therefore,  his

advocate  vide  his letter dated  15/05/2012 enquired  the  matter  with

the  postal  department,  but  no  reply  was  received  from  their  end
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and  therefore  his  Advocate  again on  04/06/2012 given  another

letter   to   the  postal   department  seeking  updated  information

regarding  deliver of  notice  to  the  accused  person. The  postal

authority  vide  its  letter  dated  01/06/12 intimated  that  the  enquiry

was  initiated,  vide  its  letter  dated  18/06/2012  reported  that  the

said   notice   was   duly   served  upon  the   accused  person   on

28/04/2012.   The notice   was   sent   to   correct   address   of   the

accused. Later  on  the  accused  arrested  by  police  on  the  address

given  in  the  notice. Ext. 10 is  letter  addressed  to  the  Head  Post

Master  for  non  delivery  of  Acknowledgement  due  card, Ext.11  is

the  letter  addressed  to  the  Customer Care, Tinsukia  Head  Post

Office,   Tinsukia,   Assam   for   making   enquiry  into   the

acknowledgement  due  card. Ext. 12 is  the  letter  sent  by  Customer

Care,  Tinsukia  Head  Post  Office,  Tinsukia  regarding  their reply. Ext.

13 is  the  letter  sent  by  Customer  Care, Tinsukia Head  Post  Office,

Tinsukia regarding  delivery  of  notice  dated 26/04/2012 upon the

accused)’’.

26.      It  appears  from the  material  evidence  on  record  that  the

accused  appellant  has  not  cross-examined  the  Respondent/

complainant  in  regard  to  the legality  of  the notice.  Apart  from this

during examination U/S 313 Cr.P.C the accused appellant has admitted

that he received the notices. As the accused/appellant has not cross-

examined  on  the  legality  of  the  issuance  of  notice  and  as  the

accused/appellant not objected anything about the notice during trial

and he has admitted of receiving the notices I am of the considered

view that the notice was duly served. 

27.         It is clear that the respondent/complainant has not examined

any bank official to prove about the insufficient fund. But whether non

examination of the bank official is fatal to the prosecution in the instant

case to be looked into. Here in the instant case the appellant/ accused

has  not  taken  any  plea  that  he  had  sufficient  fund  in  his  alleged

accounts. He never denies that the alleged cheques i.e. Ext. 1, 2 and 3

are  not  issued  by  him  nor  about  the  admissibility  of  the  bank

documents. He never denies that the cheques were presented into the
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bank and dishonored due to the insufficient fund in his account. In view

of all these facts I am of the considered opinion that non examination

of bank official is not fatal to the prosecution.

28.       The  Ld. Court  below  has  given  in  detail  reason of his

reaching  the  decision  of  the  case  which  in  my  view  is  just  and

adequate. The reasons are judicious and fair.  Hence I  do not like to

interfere with Judgment and order of the Ld. Court below.

29.         In view of the all facts and circumstances discussed above and

after  meticulous  evaluation  of  the  evidence  on  record  I  am of  the

considered opinion that the Respondent/complainant has succeeded to

prove  the  case  beyond  all  reasonable  doubt  against  the  accused

appellant. Hence I am not inclined to interfere with the Judgment and

order of the N.I case no. 19/12.  

O   R   D   E   R

30.         In the result, the impugned Judgment and Order is upheld and

the appeal is dismissed on contest.

31.      As such,  the bail-bond of the appellant is  extended till  Six

months u/s 437 (A) Cr.P.C.

32.         Send  down  the   N.I case no. 19/12   to  the Court of Learned

Additional Chief  Judicial Magistrate, Tinsukia  alongwith   a  copy  of

Judgment  in appeal.

33.         Accordingly, the instant appeal is disposed of on contest.
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34.          Given  under  my  hand  and  seal  of  this Court on the 29 th day of

March, 2018.

   Dictated and corrected by me

   ( A. Hakim )                                         (    A. Hakim)
        Addl. Sessions Judge-2                         Addl. Sessions Judge-2    
              (FTC), Tinsukia.                                       (FTC), Tinsukia

     Transcribed  by:

          (P. D  Phukan)  Steno.   


